
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 225 

upon niceties. It is true that the petitioner gains no additional right 
of entrance by being allowed to pass the frontier in custody for the 
determination of his case. But on the question whether he is wrongly 
imprisoned we must look at the actual facts. De facto he is locked up 
until carried out of the country against his will. 

The petitioner then is imprisoned for deportation without the process 
of law to which he is given a right. Habeas corpus is the usual remedy 
for unlawful imprisonment. But on the other hand as yet the petitioner 
has not established his right to enter the country. He is imprisoned 
only to prevent his entry and an unconditional release would make the 
entry complete without the requisite proof. The Courts must deal with 
the matter somehow, and there seems to be no way so convenient as a 
trial of the merits before the judge. If the petitioner proves his citizen- 
ship a longer restraint would be illegal. If he fails the order of deporta- 
tion would remain in force. 

We recur in closing to the caution stated at the beginning, and add 
that while it is not likely, it is possible that the officials misinterpreted 
Eule 6 as restricting the right to obtain witnesses which the petitioner 
desired to produce, or Eule 7, commented on in United States v. Sing 
Tuck, 194 U. S. 161, 169, 170, as giving them some control or choice 
as to the witnesses to be heard. But unless and until it is proved to the 
satisfaction of the judge that a hearing properly so called was denied, 
the merits of the case are not open, and, we may add, the denial of a 
hearing cannot be established by proving that the decision was wrong. 

Order reversed. Writ of habeas corpus to issue. 

Mr. Justice Brewer concurs in the result. 



REUBEN ROSSER MCDERMID V. ALICE FLYNN MCDERMID. 

In the United States Court for China. 
At Shanghai, March, 1907. 

This is an action for divorce in which petitioner prays for an absolute 
divorce, the custody of the minor children and for general relief. Peti- 
tioner alleges adultery as the ground for divorce. Defendant demurs 
to the petition on the ground that this Court is without jurisdiction to 
hear and determine the case. 

This raises the question whether the United States Court for China 
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has authority to hear and determine matrimonial causes, including the 
power to grant absolute divorce and to decree separation from bed and 
board. 

The jurisdiction of this Court is defined in Sections 1 and 4 of the 
Act of June 30, 1906, creating the Court. Section 1 of said Act pro- 
vides that: 

A Court is hereby established to be called the United States Court for China, 
which shall have exclusive jurisdiction in all cases and judicial proceedings 
whereof jurisdiction may now be exercised by United States Consuls and 
Ministers by law and by virtue of treaties between the United States and China. 
(Jurisdiction in small civil and criminal cases excepted.) 

Section 4 of said Act provides that: 

The jurisdiction of said United States Court, both original and on appeal, in 
civil and criminal matters, and also the jurisdiction of the Consular Court in 
China, shall in all cases be exercised in conformity with said treaties and the 
laws of the United States now in force in reference to the American Consular 
Courts in China, and all judgments and decisions of said Consular Courts, and 
all decisions, judgments and decrees of said United States Court shall be enforced 
in accordance with said treaties and laws. But in all such cases when such 
laws are deficient in the provisions necessary to give jurisdiction or to furnish 
suitable remedies, the Common Law and the law as established by the decisions 
of the Courts of the United States shall be applied by said Court in its decisions 
and shall govern the same subject to the terms of any treaties between the 
United States and China. 

It will thus be seen that the jurisdiction of this Court is for all 
practical purposes the same as that exercised by the United States Con- 
suls and Ministers in China prior to June 30, 1906, and no more. 

It now becomes necessary to determine the jurisdiction in judicial 
matters of the United States Consuls and the United States Minister in 
China prior to the above-mentioned date. This involves an examination 
of the provisions of the treaties between the United States and China 
and the statutes of the United States passed pursuant thereto. The 
treaties between the United States and China of July 3, 1844, and June 
18, 1858, contain the following provision : 

All questions in regard to rights whether of, property or person, arising between 
citizens of the United States in China, shall be subject to the jurisdiction and 
regulated by the authorities of their own government. (Sections 15 and 27 
respectively. ) 

The " authorities " of the United States Government, referred to in 
the treaties, and the jurisdiction which they shall exercise are named 
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and denned by an Act of Congress passed for the purpose of carrying 
into effect the terms of said treaties. This subject is covered by Sections 
4083, 4085 and 4086 of the revised statutes which read as follows : 

Section 4083: To carry into full effect the provisions of the treaties of the 
United States with China, Japan, Siam, Egypt, and Madagascar, respectively, 
the Minister and the Consuls of the United States, duly appointed to reside in 
each of those countries, shall in addition to other powers and duties imposed 
upon them, respectively, by the provisions of such treaties, respectively, be 
invested with the judicial authority, herein described, which shall appertain to 
the office of Minister and Consul, and be a part of the duties belonging thereto, 
where and insofar as, the same is allowed by treaty. 

Sec. 4085: Such officers are also invested with all the judicial authority 
necessary to execute the provision of such treaties, respectively, in regard to 
civil rights, whether of property or person; and they shall entertain jurisdiction 
in matters of contract, at the port where, or nearest to which, the contract was 
made, or at the port at which, or nearest to which, it was to be executed, and 
in all other matters, at the port where, or nearest to which, the damage com- 
plained of was sustained, provided such port be one of the ports at which the 
United States are represented by Consuls. Such jurisdiction shall embrace all 
controversies between citizens of the United States, or others provided for by 
such treaties, respectively. 

Sec. 4086: Jurisdiction in both criminal and civil matters shall, in all cases, 
be exercised and enforced in conformity with the laws of the United States, 
which are hereby, so far as it is necessary to execute such treaties, respectively, 
and so far as they are suitable to carry the same into effect, extended over all 
citizens of the United States in those countries, and over all others to the 
extent that the terms of the treaties, respectively, justify or require. But in 
all cases where such laws are not adapted to the object, or are deficient in the 
provisions necessary to furnish suitable remedies, where such laws are not adapted 
to the object, or are deficient in the provisions necessary to furnish suitable 
remedies, the Common Law and the Law of Equity and Admiralty shall be 
extended in like manner over such citizens and others in those countries; and 
if neither the Common Law, nor the Laws of Equity and Admiralty, nor the 
statutes of the United States, furnish appropriate and sufficient remedies, the 
Ministers in those countries, respectively, shall, by decrees and regulations which 
shall have the force of law, supply such defects and deficiencies. 

It will be seen from these statutes that the jurisdiction, formerly exer- 
cised by Consuls and Ministers and now exercised by this Court, to hear 
and determine causes, is drawn from four sources. 

First, — The provisions of the treaties between the United States and 
China. 

Second, — Those statutes of the United States suitable to carry said 
treaties into effect, which have been extended over citizens of the United 
States in China. 
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Third, — The Common Law, including Equity and Admiralty, and — 
Fourth, — The rules and regulations of ministers haying the force of 

law, promulgated to supply defects and deficiencies in the laws of the 

United States and in the Common Law. 

1. — It will be observed that the treaties merely outline in a general 
way the authority which shall be exercised by the Government of the 
United States in China oyer American citizens, leaving it to Congress 
to determine what tribunals shall exercise said authority, and the laws 
which said tribunals shall apply. It was manifestly the purpose of China 
to concede to the United States absolute and unqualified extraterritorial 
jurisdiction over her citizens in China. The question to be determined 
is how far Congress has gone in extending a system of jurisprudence to 
American citizens in China. This requires an examination of the above- 
mentioned statutes. 

2. — Turning now to a consideration of the statutes of the United 
States which have been extended to China, we find that no riiention is 
made of the matter of granting divorce. It is but natural that this is 
so, because in the United States the regulation of all matters relating 
to the status of marriage is left to the States, in conformity with the 
provisions of Article 10 of the Amendments to the Constitution, which 
provides that : " The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the 
States respectively or to the people." It does not follow, however, that 
because Congress has not legislated on this subject for the people who 
live in the States, that it is without constitutional power to pass laws 
relating thereto applicable to American citizens living in China. It is 
sufficient to note here that up to the present time it has not done so. 

3. — We n ow pass to a consideration of the Common Law as a source 
of authority for the exercise of jurisdiction over matrimonial causes. 
The term common law as used in the statute has been interpreted by this 
Court in the case of the United States versus Biddle to mean : " Those 
principles of the Common Law of England and those statutes passed in 
aid thereof, including the law administered in the Equity, Admiralty 
and Ecclesiastical Tribunals, which were adapted to the situation and 
circumstances of the American Colonies at the date of transfer of sover- 
eignty, as modified, applied and developed generally by the decisions 
of the State Courts and decisions of the United States Courts, and incor- 
porated generally in the Statutes and Constitutions of the States." 

It now becomes necessary to examine the provisions of the Common 
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Law on the subject of divorce and " judicial " separation. According 
to Blackstone the English law recognized two kinds of divorce, the one 
total and the other partial. 

The one a vinculo matrimonii and the other merely a mensa et thoro. The 
total divorce must be for some of the canonical causes of the impediment existing 
before marriage, for in the case of total divorce, the marriage is declared null, 
as having been absolutely unlawful ab initio, while divorce a mensa et thoro 
is nothing more than separation, which does not nullify the marriage. With 
us in England adultery is only a cause for separation from bed and board. 
(1 Blackstone's Commentaries, p. 141.) 

According to the earlier law of England, a marriage valid at the time of its 
solemnization was held to be indissoluble. Conjugal infidelity only furnished 
a ground for separation, but nothing short of death could release the nuptial 
bond. A complete annulment of the tie could only be obtained by the establish- 
ment of some antecedent impediment, such as undue consanguinity, physical 
incompetence, or mental incapacity. Until about the commencement of the 
18th Century the Ecclesiastical Courts exercised exclusive jurisdiction over the 
subject of divorce. The Ecclesiastical Courts refusing to grant divorce a vinculo, 
even in cases of grossest conjugal delinquency, induced applications to Parlia- 
ment, and it is said the first genuine example of a dissolution of the nuptial 
tie was in the case of the notorious mother of the highly gifted but unfortunate 
poet, Savage, — the Countess of Macclesfield. Since that time the Parliaments 
have exercised the power of annulling, absolutely, the marriage bond. (Wright 
v. Wright's Lessees, 14 American Decisions 725.) 

The authorities all agree that prior to 1776 all judicial power to deal 
with divorce causes was vested exclusively in the Ecclesiastical Courts, 
and such power was limited to separation from bed and board, and that 
prior to that date all power of absolutely annulling the marriage bond 
was exercised by Parliament alone. The courts also hold uniformly 
that the power to grant a divorce in the United States is a statutory and 
not a common law power. It is usually vested in courts of law and 
equity, although in a few cases probate courts have been vested with this 
authority. In the absence of constitutional provisions or express legis- 
lation, no American tribunal has jurisdiction to grant divorce. (Sharon 
v. Sharon, 69 California 209). 

This disposes of the Common Law authority for granting absolute 
divorce, but leaves to be considered the question whether there is suffi- 
cient warrant in the Common Law as above denned to authorize this 
Court to grant a separation from bed and board. This involves a con- 
sideration of the question whether the law on this subject, as adminis- 
tered by the Ecclesiastical Courts, constituted a part of the Common 
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Law of England which was introduced into the United States at the 
date of the change of sovereignty. As above pointed out, at the time 
we derived our common law from England, the Ecclesiastical or Church 
Courts had exclusive jurisdiction of causes relating to marriage and 
divorce. It was a dogma of the church that marriage was a divine 
institution, a sacrament not to be dissolved by divorce unless by direc- 
tion of the head of the church. Marriage was, therefore, within the 
control of the Church Courts, and the Civil Courts had no jurisdiction. 
Whilst the principles of the Common Law which were applicable to the 
colonies were introduced into the United States and became the com- 
mon law of the various states, yet not all of the Ecclesiastical Law was 
suited to the conditions and wants of the people. There were no Eccle- 
siastical Courts to administer the Ecclesiastical Law, and Courts of 
equity and common-law jurisdiction had no jurisdiction to hear and 
determine divorce causes until it was conferred upon them by statutes, 
and the statutes on the subject subsequently passed did not confer the 
full jurisdiction of the Ecclesiastical Courts upon the State Courts, but 
only jurisdiction to grant divorce and annul marriage in certain cases 
specified therein. The Ecclesiastical Law as a whole was not, therefore, 
adopted as a part of our common law. The jurisdiction conferred by 
the statutes was special and limited to the causes for divorce enumerated 
therein. Bishop in his work on Marriage and Divorce contends, that 
the fact that there were no courts in the colonies in which to administer 
the law of divorce as established in the Ecclesiastical Courts, is not a 
sufficient reason to warrant the conclusion that the common law of 
divorce did not follow the colonists to America. He says : 

As just stated in brief, English colonists to an uninhabited country carry 
with them to their new locality their English laws, except such as are inap- 
plicable to their altered relations and circumstances. This general doctrine, in 
its applicability to this country, is every where recognized by our Courts, and 
in most of the States it has been confirmed either in the written Constitution or 
by legislative enactment. Nor is it material to this doctrine in what tribunal, 
in England, a law in question is there administered. Since every law from the 
mother country presents itself to a colony separated from the court of its origin, 
never, in reason, can its adoption or rejection depend on the name or constitution 
of such Court. In accord with this view is the language of the books, " all 
laws," and, though in some of the American cases the term " Common Law " 
is used, the broad meaning of the term, not its narrow and technical one, is 
intended. Moreover, the Courts of England have specifically held that the 
matrimonial law of the ecclesiastical tribunals is a branch of the law which the 
colonists take with them. 
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The position of Professor Bishop, however, is controverted by Chan- 
cellor Sanford in the case of Burtis v. Burtis (1st Hopkin's Chancery, 
557 New York, 14 American Decisions 563). This is the leading case 
on the question now under consideration, and Chancellor Sanford treated 
the subject in an exhaustive manner. Since this Court is inclined to 
adopt the view announced by the Learned Chancellor, his opinion will 
here be quoted extensively. He says : 

The colony of New York never had any court possessing jurisdiction of 
matrimonial causes or power to grant divorce. No statute denning the causes 
of divorce or authorizing divorces in any case whatever was ever enacted by 
the legislature of the colony. Some special applications for divorces were made 
to the colonial legislature, but all such applications were refused. The Governor 
of the colony, with the consent of the Council, had power to establish courts 
of justice and all the courts of the colony derived their origin from this source of 
authority; but no court having cognizance of matrimonial causes or divorces was 
ever established in the colony. No court of the colony exercised very much 
jurisdiction and no law concerning divorce was ever enacted by the colonial 
legislature. It thus appears that the law of England concerning divorces and 
matrimonial clauses was never adopted by the colony of New York. It was 
not adopted in fact or in practice, and it was never the law of the colony. By 
the constitution of the State adopted in 1777, such parts of the Common Law of 
England and the Statute Law of England and Great Britain and of the Acts 
of the legislature of the colony as together formed the law of the colony on 
the 19th day .of April 1775, were declared to be the law of this State. The law 
of the colony was thus adopted as the law of the State. The law of England 
concerning divorces and matrimonial causes not forming a part of the law of the 
colony, did not become the law of the State. I cannot admit that we have any 
other code on the same subject, and that the laws of England concerning 
divorces are also laws of this State. The English law concerning divorces and 
causes of divorce as it exists now, and as it existed while this State was a colony, 
is chiefly the Ecclesiastical Law and not the Common Law of that country. 
It is administered by judges and courts whose jurisdiction has never existed 
either in the State or the colony of New York, and it was evidently regarded by 
our ancestors of the colony and of the State as no part of the common law 
which they adopted. Our statutes are, clearly, original regulations, intended 
to authorize divorces in cases in which no divorce could before he obtained. 
They define the causes for which divorces shall be granted, they give jurisdiction 
of those cases in this Court, and they give no other jurisdiction. The specified 
cases are, with some differences, causes of divorce by the laws of England; but 
these statutes are evidently founded on the supposition that the causes of divorce 
which they define, were not causes of divorce by any pre-existing, law in force 
in this State. In every view of these acts of our legislature they are substantive 
laws, authorizing divorces in the cases which they specify, and not authorizing 
divorce in any other case or for any other cause. 
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In our view the reasoning of the learned Chancellor as above set forth 
is entitled to greater weight than the ingenious and plausible argument 
of Professor Bishop and appears to be better supported by the authorities. 

That no Court has a right to take jurisdiction of matters relating to 
the status of marriage unless such jurisdiction has been specially con- 
ferred by statute is a principle firmly established in American law and 
universally applied by American Courts. "A divorce cannot be had 
except in that Court upon which the State has conferred jurisdiction, 
and it can be had for those causes only, and with those formalities only, 
which the State has by statute prescribed." (Dennis v. Dennis, 68 Con- 
necticut, 186; De Meli v. De Meli, 67 Howard Pr., N. Y., 20.) 

In view of this rule and the fact that all of the States have dealt with 
the subject of matrimonial causes originally and with such striking lack 
of uniformity we are of opinion that the law of divorce as administered 
by the Ecclesiastical Courts of England has not been adopted generally 
by American tribunals as the basis of their decisions on the subject of 
divorce, and has not formed the substratum of the law of divorce as 
enacted by the various States ; hence we conclude that said Ecclesiastical 
Law did not become a part of the Common Law within the meaning of 
that term as it has been interpreted by this Court. 

4. — This leaves for consideration the question whether the regulations 
of the Minister on the subject of divorce conferred jurisdiction upon this 
Court to hear and determine matrimonial causes. Without entering upon 
a discussion of the question whether Congress has the constitutional right 
to delegate its legislative powers to a United States Minister to a foreign 
country it is sufficient for our purposes to inquire if our Minister has 
actually promulgated rules and regulations prescribing causes for di- 
vorce in China. The regulations of the Minister on this subject are 
found in Section VII of the Consular Court Eegulations of 1864, and 
are as follows: 

SECTION VII, DIVORCE. 

46. — Libels for divorce must be signed and sworn to before the Consul, and 
on the trial each party may testify. 

47. — The Consul, for good cause, may order the attachment of libeller's prop- 
erty to such an amount and on such terms as he may think proper. 

48. — He may also, at his discretion, order the husband to advance to his 
wife, or pay into Court, a reasonable sum to enable her to prosecute or defend 
the libel, with a reasonable monthly allowance for her support, pending the 
proceedings. 
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49. — Alimony may be awarded or denied the wife on her divorce at his 
discretion. 

50. — Custody of the minor children may be decreed to such party as justice 
and the children's good may require. 

51. — Divorce releases both parties, and they shall not be remarried to each 
other. 

52. — Costs are at the discretion of the Consul. 

It will be seen from the foregoing regulations that they do not under- 
take to prescribe the causes for which divorce may be granted, but 
purport to be little more than rules of procedure. 

It thus appears (a) that our treaties with China contain no specific 
provision on the subject of divorce, (b) That the statutes of the United 
States which have been extended to China are also silent on this subject, 
(e) That the Common Law in force in China does not embrace the 
subject of matrimonial causes, and (d) that the Minister has not issued 
regulations prescribing grounds on which divorce or judicial separation 
shall be granted. 

In view of the foregoing facts, and the rule universally adopted by 
the Courts of the United States that Courts have no jurisdiction in 
matrimonial causes except when specifically conferred by statute, we hold 
that the United States Court for China is without jurisdiction to hear 
and determine matrimonial causes. 

The demurrer is sustained and plaintiff's petition is dismissed with 
costs. 

Signed: L. E. Wilfley, 
Judge of the United States Court for China. 



RE PROBATE OF THE WILL OF JOHN PRATT ROBERTS. 

In the United States Court for China. 
At Shanghai, May, 1907. 

OPINION. 

Mrs. Eosalie Adelaide Jackson has filed in this court a document pur- 
porting to be the last will and testament of her father, Captain John 
Pratt Roberts, an American citizen who resided in Shanghai at the date 
of his death, and she has asked that the same be admitted to probate. 



